IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATION NO.10 OF 2020

DISTRICT : KOLHAPUR

Shri Sangram Shivaji Patil
Aged 31 years, R/o House No0.47, Om Shanti,
Mouje Sangaon, Wadkar Galli, Taluka Kagal,

~— e N

District Kolhapur 416216 ..Applicant
Versus
1. State of Maharashtra,

Through Additional Chief Secretary,
General Administration Department,

Mantralaya, Mumbai 400032

~— e N —

2. The Secretary,
Maharashtra Public Service Commission,

Cooperage Telephone Corporation Building,

~— e e —

Maharshi Karve Road, Cooperage, Mumbai-21

3. Shri Narayan Kalyan Dolas, )
At: Kolghar, Post: Kankori, Taluka: Gangapur, )
District: Aurangabad 431109 )

4. Shri Suraj Suresh Belekar, )
House No.485, Murade Galli, )
Near Jyotiba Temple, Gargoti, Taluka Bhudargad)
District: Kolhapur 416 209 )
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5. Shri Gaurav Nanaji Chavhan, )
At:Tarsali, Post: Aundane, Taluka: Baglan, )
District: Nasik 423 301 )..Respondents

Shri U.V. Bhosle — Advocate for the Applicant

Ms. S.P. Manchekar — Chief Presenting Officer for Respondents No.1 & 2
Shri Abhijeet Pawar holding for Shri D.B. Khaire - Advocate for
Respondent No.5

CORAM : Smt. Justice Mridula R. Bhatkar, Chairperson
Smt. Medha Gadgil, Member (A)

RESERVED ON : 21st September, 2021

PRONOUNCED ON: 24th September, 2021

PER : Smt. Medha Gadgil, Member (A)

JUDGMENT

1. Heard Shri U.V. Bhosle, learned Advocate for the Applicant, Ms.
S.P. Manchekar, learned Chief Presenting Officer for Respondents No.1 &
2 and Shri Abhijeet Pawar holding for Shri D.B. Khaire, learned Advocate
for Respondent No.5.

2. The applicant challenges his non-selection to the post of Assistant
Section Officer because of improper calculation of marks in the
examination conducted by the MPSC. He is challenging the process of

negative marking.

3. It is the case of the applicant that respondent no.2-MPSC published
advertisement No.14/2018 on 28.2.2018 for Preliminary Examination for
Group-B Non-Gazetted posts. The applicant applied on 9.3.2018 and
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appeared in the preliminary examination which was conducted on
13.5.2018. On 13.7.2018 the results were declared and applicant was
declared qualified for Main Examination. He appeared in the Main
Examination which were conducted on 26.8.2018 and 27.10.2018. The
results of the Main Examination were declared on 19.3.2019 in which it
was shown that applicant had scored 76 marks in Paper-I and 60 marks

in Paper-II (total 136 marks).

4. It is the case of the applicant that respondent no.2 published a list
of candidates eligible for recommendation through waiting list. He
submits that last candidate one Sandeep Sukhdev Kadam in the Open
General Category of the waiting list had secured 137 marks. He also
pointed out that applicant got 77 marks in Paper-I but the MPSC has
wrongly given him only 76 marks. If he had been given 77 marks in
Paper-I then total marks of both the papers would have been 137 marks
and he would be 11th in the Open General Category in the waiting list

instead of 23rd.

S. In the general instructions to the candidates on the question paper

it was mentioned as under:

(7) UXAd W 3cRUNGE  HAidel HAGT  SHIARE

SRUBEGAA Ao ITREE U Kol STdld. dda “3ATARE aguaEl

FaHAEN JeEid! Geleel AR 3Rt Jald Ao 3aRd 3TRUBDA T
FREIA.  3EIAT AR 3TRUBDA Al IRI® TR FHI STRAC!
Tebl UQa(l 9101 STl hRUATA Aciiet.”

(Quoted from page 46 of OA)
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6. It is the case of the applicant that while answering 3 questions he
had given more than one answer for which marks are not to be given as
per instruction no.10 of declaration dated 18.8.2017. It is clearly
mentioned in instruction no.10 that a candidate should shade only one
circle and if more than one circle is shaded, no marks will be given. But it
does not come under the category of negative marking. In instruction
no.12 it is mentioned that for every wrong answer, marks of one question
will be deducted from the total marks. Instructions No.10 and 12 of the

Declaration dated 18.8.2017 reads as under:

“90. YA TR FHE BROATBRA Ucdeh! Uehd des BIAL(hd .
TN & ages BRI DR 3RMA1 A BIURIE IHR T

BERA QM YLERN ITRA IU et ST BN,

9R. STRUBED He(eHa BAG STRUBDA G Beicl SRR

3R Il et ST, dRT A TRE= wiel Alsteire [Wata

Helcdl FHIERAR, Tobiedl STRIHADP! Tl GLET I[01, TeRUl VAR

detl B Aata.”

7. The applicant further submitted that respondent no.2 has
improperly deducted mark for the questions in which the applicant has
given more than one answer. As per instruction no.10, in such cases
marks are not to be given. Ld. Advocate submitted that there is no
provision of deducting marks in case where two answers have been given
for the same question and respondent no.2 has given negative marks for

giving two answers for a question.

8. It was submitted that during pendency of this OA, the MPSC has

published another list of candidates eligible for recommendation through
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waiting list for the post of Assistant Section Officer on 6.1.2020. As per
the said list following 3 candidates who have scored 137 marks have been

recommended from the Open General Category:

(1) Dolas Narayan Kalyan
(2) Belekar Suraj Suresh

(3) Chavan Gaurav Nanaji

9. Applicant further pointed out that applicant had scored 136 marks
and if negative marks had not been counted, he would have scored 137
marks. He also pointed out that he is senior in age to the above 3
candidates as per para 3.1 of the general instructions published by
respondent no.2 on 16.6.2019. The applicant has therefore prayed as

follows:

(a) By a suitable order/direction the respondent no.1 and 2 may
be directed to add one mark in Paper-I of the Main Examination held
on 26.8.2018 and to further include the name of the applicant at the

proper place by revising the merit list.

(b) By a suitable order/direction, the respondent no.2 may be
directed to amend the impugned final result along with Merit List of
Advertisement No.35/2018 dated 19.3.2019 and to recommend the
name of the applicant for the post of Assistant Section Officer

considering his position in the revised merit list.

(c) By a suitable order/direction the respondent no.2 may be
directed to add the name of the applicant at Sr. No.1 to the List of
Candidates — Eligible for Recommendation Through Waiting List for
the post of Assistant Section Officer published on 6.1.2020.

(Quoted from page 10 & 11 of OA)
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10. In support his contention the Ld. Advocate for the applicant has
relied on the judgment of the Hon’ble Supreme Court in (2008) 3 SCC 724
Madan Mohan Sharma & Anr. Vs. State of Rajasthan & Ors. and the
judgment of the Hon’ble Bombay High Court, Nagpur Bench in 2012 SCC
OnLine Bom 1899 : (2013) 3 Mah.L.J. 673 Tushar Babanrao Deshmukh
Vs. State of Maharshtra & Ors.

11. Ld. Advocate for the applicant referred to UtgGusiee dated 8.9.2020

wherein guidelines 1 to 3 read as under:

9) U GbieAl STRMEBIAl 8% {hal 9/¥ Tad vl Tehll IUTiFHeE
aoll /Bt BT Ale.

)  THEI USArt Uhlual 3t 3aR feelt e 31 U 3R
Jebld AHASOAA A6 AT ULER 3aREBAA 8% el 9/8 Tas
9I01 TehUl JUIHEE Tl /B3t Bud Adict.

3) WUAM FRUGAA 3Ecd dRael TRu 3ifaa guidt Sist
QUi 3Telt Rigt dt YUiead B d Jola BRIAE! =
3NER BITATA AS.

12.  Shri Devendra Vishwanth Tawade, Under Secretary, MPSC has filed
affidavit in reply dated 8.9.2020 on behalf of respondent no.2. In the

affidavit in reply, it is stated as under:

“5(i) At the backside of the answer sheet following specific

instructions were mentioned for the information of candidates:
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“99. UL 3TR G TRUAGRA UR® FLABRA U Uhd

aos Bihd Q. THUET 3D Ao BRAihd DA Al qH

B! TBR TR HeIRA 3L YL ITRERA U et ST B,

9. TUDEI HE Bbolc! TR JSA AUR G 3G belel 3aR

FGH T o DoARA AW A BURNE UBRET A&

BT d AUAA ST TIEL.

98. STRUBEB He(ha BAG STRUBDA G Beicl SRR

SEREE IU et ST, dAT A TG wRieT Alsteide! [Wata

BelcA FATTGAR DI STRIAD! Tebl T IU, TeRU VAL

detl B Aatd.”

(ii) The following instructions were also specifically mentioned in

the announcement dated 18% August, 2017:

“90. YA TR FIHE BROATBRA Ucdeh! Uebd des BIA((hd .
TN & ages BRI DR 3RMA1 A BIURIE THR TTE

BERA QM YLERT ITRIA U et ST B,

99. UBEl 3 delel 3R Jsdl AUR @l G bl 3R

H(gel o le( oldfa beAA 3=ATdl A CblUlC%llé\l UebR(dl dslael

BT d dAUAA ST TIEL.

9R. STRUBED HeA(eHa BAG STRUBDA G Beicl SRR

3R Il et ST, dRT A& TG wiel Alsteire) [Wata
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Belc FATUTGAR DI STRIAD! Tebl T IU, TeRU VAL

detl B Aata.”

(iii) Also in the scheme of examination of the said post, the

following instructions were specifically mentioned:

“7.1 G FTAHA STRUBIGIE HeA(®hal BIAG SRUBEDA

3G belcA A 3aREE U Get STAA. dHA IRD AR Febtel

SCRIAT! Tebl Q== [0l TeRUl IUIHEE Tl HRuATd Acict.”

(tv)  On the fly leaf of question paper vide instruction no.7, it was

specifically mentioned that:

“Igd uReEN  IcRUBBI  HeA(BE  BRAGT  SHIARE

3aRubBEdd AT IREE™ U Gel Sldlel.  dAd 3HGARTE

agfette SguAR FaHUER gert eleRn ar SaRitet Faid Ao

3aRd IcRUBDA FHE BRI, IRAT AR ITRUBED

Acie TRiH AR FHIN STREAS! Tebl T I qoT HRUATA
Actiet.”

Considering all of these provisions/instructions it becomes
clear that if any candidate darkened more than one circle for any
question answer, the said answer is treated as wrong and negative
marking will be applied for it. As per scanning record of the answer
sheet, two circles were darkened by the applicant for the question
number 57, 58 & 73. Therefore, answer of these questions were

considered as wrong answer and considered for negative marking.
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6. Rules with respect to negative marking for wrong answer have
already been declared by the Commission by way of ‘General
Instructions to the candidates’ and through announcement dated
18.8.2017 published on Commission’s website. Said rules were also
mentioned on the question paper as well as on backside of the
answer sheet. Thus the action of the Commission is perfectly legal,
rational and logical and cannot be said to be improper as alleged by

the applicant.

7. Th respondent nos.3, 4 & 5 are the eligible candidates
recommended as per merit from the waiting list for the post in issue.
They have scored 137 marks and their ranking is above the
applicant. The said provisions prescribed in para 3.11 of the ‘General
Instructions to the candidates’ regarding fixing ranking of candidates
in case they score equal/same marks is not applicable to the
applicant as he secured 136 marks which is less than the marks
secured by the respondents no.3, 4 & 5 as well as the cut-off line of
marks fixed for the relevant category.”

(Quoted from page 107-109 of OA)

13. Ld. CPO for respondent no.1 & 2 pointed out that declaration
regarding negative marking i.e., deduction of requisite marks for every
wrong answer has been made by the Commission vide clause no.36 of
General Instructions to candidates as well as vide announcement dated
18.8.2017. It is stated that it was clear that applicant had gone through
the said instructions and announcement and was well aware of the
provisions made. Ld. CPO contended that applicant took objections to the
rules of negative marking only after he realized that he was not
recommended for lack of few marks. Further it is well settled position of
law that the candidate participating in selection process cannot question

the process at a later stage.
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14. She further pointed out that instructions are also given in the
backside of the answer sheet. Ld. CPO argued that all the instructions for
the examination are needed to be seen in entirety and not in a piecemeal

fashion. Ld. CPO therefore submitted that the OA should be dismissed.

15. Shri Abhijeet Pawar holding for Shri D.B. Khaire, learned Advocate
for Respondent No.5 pointed out that respondent no.5 scored 137 marks
in the Main Examination and was declared selected for the post of
Assistant Section Officer. As regards other averments made by the Ld.
Advocate for the applicant, he did not offer any comment as they all relate
to MPSC. He further pointed out that one Suraj Suresh Belekar -
Respondent No.4 who also belong to Open General was also recommended
but he did not join and the said post is still vacant. He pointed out that in
case applicant succeeds, he can be accommodated on the post remaining

vacant on account of non-joining of respondent no.4 to the said post.

16. During the course of arguments, we had asked the Ld. CPO to verify
the position of whether the post of Suraj Suresh Belekar — Respondent
No.4 is vacant. In response to this query, Ld. CPO referred to letter dated
21.9.2021 of GAD and pointed out that out of the 3 candidates Shri Suraj
Suresh Belekar did not accept his appointment and informed the

department accordingly by letter dated 4.3.2020.

17. We have carefully considered the arguments of both the sides. Here
the question relates to whether instructions regarding negative marking
were clearly given in the advertisement as well as instructions to the

candidates.

18. It is the case of the applicant that while answering 3 questions, he

has given more than 1 answer for which negative marks are not to be
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given as per Instruction No.10 of declaration dated 18.8.2017. Para 7.1 of
the examination scheme dated 5.2.2018 talks for penalty for wrong
answers. Here also there is no provision for negative marking if a
candidate gives more than one answer. We reproduce Instructions No.10

and 12 of the Declaration dated 18.8.2017 which reads as under:

“90. YA TR FIHE HROATBRA Ucdeb! Uehd dqes BIAl(hd .
TN & ages BRI DR RMAl A BIURIE THR TTE

BERA QM YLER ITRA U et ST B,

9R. STRUBED He(Ha BAG STRUBDA G Beicl SRR

3ERIEE IU et ST, dAT A TG el Alsteide! [Wata

Helcdl THIERAR, Tobiedl STRIHADP! Thl GLET I[01, TeRUl IV

detl B Aata.”

(Quoted from page 77 of OA)

19. From this it is very clear that encircling more than one answer does

not qualify for getting negative marks.

20. It is clear that there was some ambiguity in the scheme of negative

marking by the fact that MPSC has issued UiH@usie dated 8.9.2020

wherein they have clarified that:

R)  TUHMEN UGS THhual 3k 3 fecl 3tAcA 3191 U=

3aR I AATA A3 AT YR ITREBUA 8% hat 9/8

Udc JJU1 TRVl JUNHEE o1/ Bt HRUd Adict.
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21. However, this was subsequent to the declaration of the result on

19.3.2019. Hence, this is not applicable to the present case.

22. Hence, in view of the above, the Original Application is allowed on

the following terms:

(1) Respondents No.1 and 2 are directed to add one mark in

Paper-I of the impugned Main Examination held on 26.8.2018.

(2) MPSC to take necessary steps of recommending the name of
the applicant for appointment to the post of Assistant Section

Officer.

(3) The respondent-State is directed to consider the applicant in
the vacant post of Respondent No.3 — Shri Suraj Suresh Belekar,
who was given appointment in Finance Department but did not

accept the appointment.

(4) Decision regarding this appointment should be taken within

six weeks of the order.

(5) No orders as to cost.

Sd/- Sd/-
(Medha Gadgil) (Mridula R. Bhatkar, J.)
Member (A) Chairperson
24.9.2021 24.9.2021

Dictation taken by: S.G. Jawalkar.
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